
CAUSE NO. DC-13-12383

PLAINTIFF’S  THIRD  AMENDED  PETITION
WITH  CERTIFICATE  OF  MERIT

TO THE HONORABLE JUDGE OF THIS DISTRICT COURT:

NOW COMES Plaintiff Carlos H. Palomo, Jr., and files his Third Amended Petition 

and Requests  for  Disclosure  complaining of (1)  Defendant TopGolf  USA Park Lane Ranch, 

L.L.C.;  (2)  Defendant  Topgolf  International,  Inc.;  (3)  Defendant  Topgolf  USA,  Inc. ;  (4) 1

CARLOS H. PALOMO, JR.,

PLAINTIFF,

V.

TOPGOLF USA PARK LANE RANCH, 
L.L.C.,

TOPGOLF INTERNATIONAL, INC.,

TOPGOLF USA, INC.,

GOLF RANGE NETTING, INC.,

PRAXIS3, P.C.,

AND

MIGUEL YELOS SAN MARTIN,

DEFENDANTS.
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IN THE DISTRICT COURT

OF DALLAS COUNTY, TEXAS

162ND  JUDICIAL DISTRICT 

 Hereinafter, “TopGolf Defendants” refers collectively to (1) Defendant Topgolf USA 1

Park  Lane  Ranch,  L.L.C.;  (2)  Defendant  Topgolf  International,  Inc.;  and  (3)  Defendant 
Topgolf USA, Inc.
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Defendant Golf Range Netting, Inc., (5) Defendant Praxis3, P.C., and (6) Defendant Miguel 

Yelos San Martin; and would show the Court the following: 

I.
DISCOVERY CONTROL PLAN

1. Plaintiff seeks to conduct discovery under Level 3 of TEXAS RULES OF CIVIL 

PROCEDURE and affirmatively pleads that this suit does not fall under the expedited-actions 

process of TEXAS RULE OF CIVIL PROCEDURE 169.

2. Plaintiff pleads that he seeks monetary relief in excess of $1,000,000.

II.
PARTIES

1. Plaintiff Carlos H. Palomo, Jr.,  is an individual,  has Appeared, and may be 

contacted though his counsel.

2. Defendant  TopGolf  USA Park  Lane  Ranch,  L.L.C.,  is  a  privately  held 

corporation with its United States headquarters at 1717 McKinney Ave., Suite 800, Dallas, 

Texas 75202-1237.  This Defendant has been served and has Answered by Counsel.

3. Defendant Topgolf International, Inc., is a privately held corporation with its 

United States headquarters at 1717 McKinney Ave., Suite 800, Dallas, Texas 75202-1237.  This 

Defendant does not have a Registered Agent in Texas.  This Defendant has been served and 

has Answered by Counsel.

4. Defendant Topgolf USA, Inc., is a privately held corporation with its United 

States  headquarters  at  1717  McKinney  Ave.,  Suite  800,  Dallas,  Texas  75202-1237.   This 

Defendant does not have a Registered Agent in Texas.  This Defendant has been served and 
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has Answered by Counsel.

5. The TopGolf Defendants often hold themselves out to the public without 

distinction between any entities.  Variations of the core name appear as “TopGolf,” “Top 

Golf,” and “Topgolf.”  As a result, the entities are often referred to as each other, and with  

A/K/A’s to include:  TopGolf, Topgolf; Top Golf; Top Golf Dallas; TopGolf Dallas; Topgolf 

Dallas; Top Golf USA; TopGolf USA; Topgolf USA; Top Golf USA, Inc.; TopGolf USA, 

Inc.;  Topgolf  USA,  Inc.;  Top  Golf  International;  TopGolf  International;  Top  Golf 

International, Inc.; TopGolf International, Inc.; and Topgolf International, Inc.

6. Defendant  Golf  Range  Netting,  Inc.,  is  a  Florida  corporation.   This 

Defendant does not have a Registered Agent in Texas.  This Defendant has been served and 

has Answered by Counsel.

7. Defendant Praxis3, P.C., is a foreign corporation organized and existing under 

the laws of the State of Georgia.  This Defendant has been served and has Answered by 

Counsel.

8. Defendant Miguel Yelos San Martin is an architect licensed in Texas (16647).  

Defendant Yelos San Martin is a non-resident of Texas.  This Defendant has been served and 

has Answered by Counsel.

9. Defendant  Praxis3  and  Defendant  Yelos  San  Martin  are  hereinafter 

collectively referred to as “Defendant Architects.”
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III.
VENUE AND JURISDICTION

1. Venue is proper in Dallas County pursuant to § 15.001, et seq., of the TEXAS 

CIVIL PRACTICE AND REMEDIES CODE because all or part of the causes of action accrued 

here, and because the TopGolf Defendants are headquartered here.

2. Jurisdiction  is  proper  because  the  amount  in  controversy  exceeds  the 

minimum jurisdictional limits of this Court.

3. Neither venue nor jurisdiction have been challenged in this matter.

IV.
FACTS

1. On the morning of August 25, 2013, Plaintiff, an active-duty member of the 

United State Air Force, was a paying customer at the TopGolf Defendants’ location at 8787 

Park Lane in Dallas.  A misstep caused a foot to go into the fall-arrest netting system which 

included fall-arrest netting of 3’6” —  less than half the extension distance of the OSHA 

standard of 8 feet.  The fall-arrest netting failed to arrest his fall, and Plaintiff fell to the 

ground below.  Plaintiff suffered injuries of life-changing magnitude.

2. He is expected to suffer with pain and impairments for the rest of his life.

3. His medical needs are expected to be life-long.
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4. Documents produced by the Defendant Architects show that, prior to the 

location’s  opening,  the  Defendant  Architects  were  acutely  aware  that  they  were 

constructing a safety net system that in no way complied with OSHA’s standards:

5. Further documents produced by the Defendant Architects show that, prior to 

the location’s opening, show communications between the Defendant Architects and Kevin 

Miner (then an employee of the TopGolf Defendant’s agent, but now an Executive for the 

TopGolf  Defendants),  net  suppliers  were refusing to provide nets  because they were so 

clearly noncompliant with OSHA standards:2

 Wavy lines indicate abridged sections of the emails.2
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6. Kevin Miner’s answer to the Defendant Architect’s question — how did a non-

complaint  net  get  approved  in  KT [Kingstowne,  Virginia]?    That  they  merely  took  over  a 

preexisting property and have no idea how it got approved:

7. The  Defendant  Architects  considered  the  fall-safety  net’s  short  design 

suitable only for reliably arresting the falls of any children:

8. And though several vendors refused to provide a net that was so clearly non-

compliant, Defendant Golf Range Netting did anyway.

9. Heavily  redacted  emails  produced  by  a  non-party,  not  by  the  TopGolf 

Defendants, show that the TopGolf Defendants knew that their tee line area and fall-arrest 
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safety  netting  system  was  untested  and  not  in  compliance  with  expressly  referenced 

standards  despite  the  recommendation  of  their  loss  control  specialists  and  insurance 

company.   The emails are dated 21 days before Plaintiff ’s tragic injuries:
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10. If the emails should be interpreted such that the TopGolf Defendants were 

never advised of these standards at the time of the property’s design, then the TopGolf 

Defendants  were  failed by the Defendant  Architects  and their  then-agent,  and current-

Executive, Kevin Miner.

11. The emails  must be interpreted to confirm that,  before the property ever 

opened, the Defendants all actually knew that their short net was an unlawful shortcut.

12. And they must be interpreted as proof that, weeks before Plaintiff ’s severe 

injuries, the TopGolf Defendants were reminded that their tee line area and fall-arrest safety 
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netting system was untested and not in accord with the standards at issue.

13. But, rather than closing the upper-deck to customers until such testing could 

be completed and the property renovated, the TopGolf Defendants continued to profit off 

of customers who were never warned that TopGolf ’s safety net was induced customers to 

the tee-line with the illusion of safety, though the Defendants all knew otherwise.

14. To exacerbate the risks even worse, the TopGolf Defendants showed terrible 

judgment  in  the  choice  of  employees  and in  the  training  of  those  employees.   Yet  the 

TopGolf Defendants tasked those employees with ensuring the safety of its guests.  For 

example,  the  bartender  at  issue  in  this  case  was  named  Enrique  Arochi.   One  former 

TopGolf employee has confirmed that this  is  the same Enrique Arochi who is  allegedly 

shown in a video known to every resident of Dallas & Fort Worth.  In that video, an Enrique 

Arochi is  walking with Christina Morris through a parking lot.   That Enrique Arochi is 

charged with aggravated kidnapping of Christina Morris, who is now feared murdered at his 

hands.  He is also is charged with aggravated sexual assault of a child.
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V.
CAUSES OF ACTION

1. The  TopGolf  Defendants  were  responsible  for  the  maintenance,  set-up & 

safety of the site and for the safety of their customers.  The TopGolf Defendants are liable 

for  their  failures  via  negligence;  negligent  undertaking;  negligence  per  se;  and  premises 

liability.  And through fraud and negligent misrepresentation.  They are further liable via 

negligent hiring, retention, training, and supervision; and for the failure to promulgate and 

enforce policies, procedures, and rules to protect its customers and employees.

2. Defendant Golf Range Netting sold some portion of the fall-arrest netting 

system which did not succeed in arresting the Plaintiff ’s fall.  Liability includes negligence, 

negligent undertaking, and breach of warranties.

3. The Defendant Architects are liable to Plaintiff for negligence and negligent 

undertaking.

4. The  Defendant  Architects  breached  legal  duties  owed  to  Plaintiff  by  (a) 

designing a tee line area and fall-arrest safety netting system that included a fall-arrest net 

that was a mere half the size of the minimum standard for a fall-arrest net, (b) undertaking 

to design a tee line area and fall-arrest safety netting system intended to protect persons 

such  as  the  Plaintiff  and  failing  in  the  design,  (c)  approving  via  “stamp”  a  design  the 

Defendant  Architects  knew,  or  should  have  known,  did  not  meet  standards  and  was 

untested, (d) in the event that the TopGolf Defendants had an arguable right to choose the 

implemented design, failing to advise the TopGolf Defendants of alternative designs and 

necessary testing, (e) or a combination thereof.
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5. The Defendant Architects designed the tee line area & fall-arrest netting in a 

way that deviated from accepted architectural standards in a manner that rendered the tee 

line area & fall-arrest netting unreasonably dangerous to customers and employees.

6. In light of their training, the Defendant Architects should have known of the 

risks associated with the dangerous design of the tee line area & fall-arrest netting.

7. The Defendant Architects undertook to perform services that its employees 

knew or should have known were necessary for the protection of members of the public, 

such as the Plaintiff, who were expected to visit the property.

8. The  Defendant  Architects  are  liable  for  premises  liability,  in  that  they 

designed  the  tee  line  area  and  fall-arrest  netting  system in  a  manner  that  created  an 

unreasonably  dangerous  condition,  which  posed  an  unreasonable  risk  of  harm  to  the 

patrons, including the Plaintiff.  The Defendant Architects failed to warn Plaintiff of the 

hazardous condition and failed to protect him from it by making the condition safe.

9. The  above-referenced  acts  and  omissions  were  a  proximate  cause  of  the 

Plaintiff ’s fall and resulting injuries.

VI.
RECKLESS CONDUCT

1. Per the Restatements, an actor who intentionally or recklessly causes physical 

harm is subject to liability for a broader range of harms than the harms for which the actor 

would be liable if only acting negligently.

2. In general, the important factors in determining the scope of liability are the 

moral culpability of the actor, as reflected in the reasons for and intent in committing the 
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tortious act, the seriousness of harm intended and threatened by those acts, and the degree 

to which the actor’s conduct deviated from appropriate care.

3. Pleading in the alternative, Plaintiffs show that the acts and omissions of the 

Defendants, separately and collectively, constitute recklessness.  Defendants knew of the 

risk of harm created by the conduct, or knew facts that made the risk obvious to another in 

the person’s situation, and the precautions that would have eliminated or reduced the risk 

involved  burdens  that  were  so  slight  relative  to  the  magnitude  of  the  risk  as  to  have 

rendered  the  Defendants’  failures  to  adopt  the  precautions  a  demonstration  of  the 

Defendants’ indifference to the risk.

VII.
GROSS NEGLIGENCE

1. Plaintiff would show that the acts and omissions of the Defendants constitute 

gross negligence.  The Defendants acted with willful, wanton disregard, both before and at 

the time of the incident in question, given the extreme degree of risk of potential harm to 

others, of which the Defendants were aware, and yet proceeded with the acts and omissions 

described  above  with  conscious  indifference  to  the  rights,  safety  or  welfare  of  others, 

including Plaintiff.  Accordingly, Plaintiff seeks an award of exemplary damages against the 

Defendants.

2. The  TopGolf  Defendants  have  shown no  remorse.   To  the  contrary,  they 

continue to ratify their torts, have directly hired Kevin Miner, violate CPRC § 33.013(b)(2)

(L), have sought to suppress Plaintiff ’s Open Records inquiries to governmental entities, and 

have retained businesses and entities for the purpose of misleading governmental entities.
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3. The  TopGolf  Defendants  yet  to  close  any  upper-levels  of  any  of  their 

properties, nor have they fundamentally changed the design of the tee line area and fall-

arrest safety netting systems at any of their projects underway.

VIII.
DAMAGES

1. As a result of the Defendants’ torts, Plaintiff incurred medical expenses in the 

past and Plaintiff ’s medical expenses will continue in the future.

2. As a result of the Defendants’ torts, Plaintiff incurred pain and suffering in 

the past, and Plaintiff ’s pain and suffering will continue in the future. 

3. As a result of the incident described herein, Plaintiff incurred mental anguish 

in the past, and Plaintiff ’s mental anguish will continue in the future.

4. As a result of the Defendants’ torts, Plaintiff incurred physical impairment in 

the past, and Plaintiff ’s physical impairment will continue in the future.

5. As a result of the Defendants’ torts, Plaintiff incurred physical disfigurement 

in the past, and Plaintiff ’s physical disfigurement will continue in the future.

6. As a result of the Defendants’ torts, Plaintiff experienced lost earnings and 

earning capacity in the past,  and Plaintiff ’s  diminished earnings & earning capacity will 

continue in the future.

__________________________________________________
Palomo v. TopGolf & Golf Range Netting:
Plaintiff ’s Third Amended Petition Page �  of �15 19



IX.
JOINT & SEVERAL LIABILITY

1. The TopGolf Defendants are each liable for the acts of the others via joint 

enterprise and agency.

2. All Defendants are each liable for the acts of the others via non-delegable 

duty.

3. All  Defendants  are  each  liable  for  the  acts  of  the  others  via  assisting  & 

encouraging;  assisting & participating;  concert of action;  conspiracy via gross negligence 

(per Juhl v. Arrington, 936 S.W.2d 640, 644 (Tex. 1996); or a combination thereof.

X.
CERTIFICATES OF MERIT

1. Pursuant to TEX. CIV. PRAC. & REM. CODE ANN. §150.002, Plaintiff hereby 

files the Certificate of Merit attached as Exhibit A, which is incorporated as if set forth in 

their entirety herein.

2. With regard to the Affidavit, the Affiant is competent to testify, holds the 

same  professional  license  or  registration  as  the  Defendant  Architects  referenced,  is 

knowledgeable in the area of practice of the referenced Defendant Architects, and offers 

testimony based on knowledge, skill, experience, education, training, and practice.

XI.
CLAIM FOR PREJUDGMENT AND POST-JUDGMENT INTEREST

1. Plaintiff seeks interest in accordance with TEXAS FINANCE CODE § 304.001, 

et seq.
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XII.
REQUESTS FOR DISCLOSURE

1. Pursuant to Rule 194 of the TEXAS RULES OF CIVIL PROCEDURE, Plaintiff ’s 

prior request is hereby maintained from he original deadline:  all Defendants are requested 

to  disclose  and  produce  to  Plaintiff,  within  50  days  of  service  of  this  Request,  the 

information and materials  described in  RULE 194.2,  through his  attorneys  at  LENAHAN 

LAW,  P.L.L.C.,  2655  Villa  Creek,  Suite  204,  Dallas,  Texas  75234,  during  normal  business 

hours.

XIII.
PRAYER

WHEREFORE, Plaintiff prays that the Defendants be cited to Appear and Answer 

and, upon final trial, that Plaintiff have Judgment against the Defendants for actual damages, 

for costs of suit, pre-judgment and post-judgment interest, and for such other relief to which 

Plaintiff may be justly entitled. 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Respectfully submitted, 

____________________________
Marc C. Lenahan
State Bar No. 24007546
Law@Lenahan.com
Thomas B. Cowart
State Bar No. 00787295
Tom@Lenahan.com
LENAHAN LAW, P.L.L.C.
2655 Villa Creek, Suite 204
Dallas, Texas 75234
214.295.1008
214.295.2664 fax

ATTORNEYS FOR PLAINTIFF 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  You also once mentioned that your investigation showed that Jeff did not have a 
motorcycle license at the time of the accident.  Jeff requested his DPS driving record for you, 
and it confirms that he has had a motorcycle license since 2003.

 The final concern I recall your mentioning is the incident that resulted in the PT 
Cruiser being totaled.  To the layman, the term “totaled” may be misunderstood, but you 
and I know that it simply means “not worth the cost of repair.”  The PT Cruiser incident 
involved three cars in traffic, with Jeff in the middle.  Not one of the three had an airbag 
deployment.  But, with front and rear-damage to a 2004 PT Cruiser, the “totaled” threshold 
was pretty low.  Jeff had health insurance then and did not even see his GP, he did not have 
a mark on him, and he drove is motorcycle to work the next morning without so much as an 
ache to attribute.

 Acceptance of this Stowers settlement opportunity must be by correspondence 
received before its automatic withdrawal at 5 p.m., on Tuesday, September 7, 2010. 

 In exchange for the policy limits, Jeffrey Brayshaw warrants to fully Release your 
insureds.  This offer guarantees all of the obligations the Stowers doctrine requires of the 
Releasing party, to include a full and unconditional Release as to all claims arising through 
him.  This offer includes the promise to be responsible for, honor, and resolve any liens, to 
include medical liens, and to provide indemnification from any such liens for your insured.

 Your call is always welcome. 

 
       Respectfully,

     
       Marc C. Lenahan

Settlement Opportunity
Tuesday, August 17, 2010
Page 2 of 2

Confirmed July 2009 Template



CERTIFICATE OF SERVICE 

The undersigned hereby certifies  that  a  true  and correct  copy of  the  above  and 
foregoing document was served upon counsel of record in accordance with the RULES OF 
CIVIL PROCEDURE on the 1st day of April, 2016, as follows: 

____________________________
Marc C. Lenahan

Douglas D. Fletcher
Alex J. Bell
FLETCHER, FARLEY, SHIPMAN & SALINAS, L.L.P.
9201 North Central Expressway
Suite 600
Dallas, Texas 75231

via e-service

Bianca Cedrone
Willie Ben Daw, III
DAW & RAY, L.L.P.
5718 Westheimer, Suite 1750
Houston, Texas 77057

via e-service

M. Brandon Waddell
Bryan Pope
VINCENT LOPEZ SERAFINO JENEVEIN, P.C.
1601 Elm Street, Suite 4100
Dallas, Texas 75201

via e-service
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